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Introduction
Creative Commons is a non-profit organization created in the United States ten years ago. Since 2002 the Creative Commons organization provides a set of standardised tools to authors in order to help them grant copyright permissions over their work. By using these tools, the authors can distribute their work publicly and decide upon the level of freedom granted to their licensed creation. In order to maximize 'digital creativity, sharing and innovation' 1 Creative Commons built a set of free legal tools which constitutes 'a layer of reasonable, flexible copyright in the face of increasingly restrictive default rules'. Those legal tools are initially divided in two categories: First, a set of six licences which is designed to help authors manage the exploitation of their creations and second, the public domain tools whose goal is to facilitate authors in dedicating their works to the public domain or label and discover works that are already in the public domain. Creative Commons points out clearly in multiple occasions that its goal is not to substitute existing copyright laws, but to 'work alongside copyright'
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. It provides the means for the authors to make the passage from a system 'all rights reserved' to a 'some rights reserved' one.
The process of drafting the six licences in order for them to achieve the 'some rights reserved' system and a 'reasonable and flexible copyright' has proved to be a process more complex than initially estimated. Although the legal language in the licences has evolved a lot since the drafting of the first version of the licences, the functions leading to a choice of licence haven't fundamentally changed. The licensing infrastructure conceived by Creative Commons is based on the idea that choice lies in the hands of the author. This was implemented as a web interface that allows rights owners to answer a series of 'yes' or 'no' questions and at the end, suggest the licence that best fits their needs. These questions help the author define the level of freedom they want to grant to their work, by determining for example, whether modifications will be authorized in advance or whether commercial uses will be allowed for subsequent users.
The drafting of the licences had to take into account the diversity of intellectual property laws which constituted the greatest obstacle in order to ensure their enforceability to each national applicable law. The legal text of the licences was thus subject to modifications taking also into account the lack of harmonisation in many aspects of intellectual property laws on an international level. The process of modifying and redrafting the licences has resulted in the simultaneous existence of three different versions of the licences, with version 4.0 currently being drafted 3 . As the licences became more widely known, many different jurisdictions started a process of translating and transposing them. This process created a community of more that 70 jurisdictions having 'ported' the international licences to their national laws and thus multiplied exponentially the number of active Creative Commons licences worldwide. France began transposing version 2.0 of the Creative Commons licences according to its national intellectual property law in 2003.
During the evolution of the licences, the respect of moral rights protection of works was one of the issues most frequently raised by the Creative Commons community. In fact, the disparity of legislation among different countries caused a two-fold problem: First, there are countries that permit waivers to moral rights (such as Canada, the United Kingdom and the United States, i.e. common law countries) and others that qualify moral rights as inalienable and thus not susceptible to a renunciation (such as France, Germany, Greece, Italy, i.e. civil law countries). Second, the application of each moral rights' attribute varies across jurisdictions because they are adopting patterns that are more or less restrictive. Respecting both systems without excessively limiting any of them was a question of delicate wording of the licence terms.
This Article will seek to explore the compatibility of the Creative Commons licences with regards to French intellectual property provisions. The French legal system presents a particular challenge towards the Creative Commons licences because it represents the most restrictive moral rights protection system. The licences will be examined as transposed in the French legal system as well as in their generic form. Since version 4.0 is not yet finalised at the time of writing of the Article, version 3.0 is still considered to be the most current one and will serve as a standard to be examined and compared with other versions. Examples from version 4.0 are based on the drafts published online, the fourth and final draft having been published on October 2013.
The comparison between different versions of the licences will only focus on provisions that expressly or indirectly relate to the respect of moral rights. It will therefore be determined whether there exist specific clauses in the licence waiving or asserting moral rights and if so, to what degree. The examined moral rights' attributes will furthermore be divided in two categories following two criteria: the nature of each attribute as well as whether each attribute is protected by international conventions or only national laws. The first category clusters together the attribution rights and the integrity right. Both of these rights are protected by international conventions and also deal with the rights related to the life of the published work (Strömholm, 1967; Bertrand 2012) . The second category includes the publication and withdrawal right which deal with the rights of the author regarding the prerogatives of the publication of the work and constitute an addition to moral rights protection 'à la française'.
The unity of moral rights
Although moral rights are part of most copyright legal systems, they contain remarkable discrepancies in their application as well as the scope of the rights they aim to protect. A minimum protection of moral rights has been introduced on an international 4 as well as on a European Union level 5 . France goes beyond that substantive minima to provide a more complete protection of an author's moral rights. The predominance of moral rights over patrimonial ones can even be deduced from the structure of the 6 . It is the expression of the personality of the author embodied in the work that is protected by French law by this specific right. Moral rights are therefore considered to bear the characteristics of personality rights with the exception that moral rights exist only through the work created and do not constitute a right that is inherent in every human being. In that sense, they have been characterised as 'super-personality rights' (Gautier, 2012) . This characteristic distinguishes how moral rights are perceived in France when compared to personality rights in other civil law jurisdictions. The droit moral is not perceived to protect the author as a person but instead aims to protect the connection that exists between the work and its author, which is considered to be an element external to the actual personality of the author.
Since its emergence in French legal theory, there is a discord whether the droit moral exists as a uniform right (droit moral) or solely exists as an expression of multiple rights (droit moraux); this mostly theoretical debate, still persists (Caron, 2007) . Before the codification of the rights to the Code de la propriété intellectuelle of 1957, the theory that described the droit moral focused on the unity of the underlying principle of the different attributes of the moral right. After the codification however, the differences between the characteristics of each attribute were highlighted (i.e. the persistence of the right after the death of the author is not a inherent characteristic of all moral rights attributes). The chapter regulating moral rights defines the right in its plural form (droit moraux), which is also in accordance with the position favoured by the European Court of Justice 7 . The use of the plural term when referring to the French equivalent of moral rights should not discard the established unity of this right which is demonstrated by the common and unique characteristics that all its attributes bear. According to the Code de la propriété intellectuelle, moral rights are 'perpetual, inalienable and imprescriptible'. Although the article in question (L. 121-2 of the Code de la Propriété intellectuelle) expressly refers to the right of the author to enjoy respect to his name, his authorship and his work, the specified characteristics of the right are considered applied to all attributes of moral rights since the article is situated in the specific chapter of the Code.
The Berne Convention remains silent on the qualification of moral rights as inalienable or not. In fact, the only character that the Berne Convention attributes to moral rights is their autonomy. According to article 6bis, moral rights are recognised to the author 'independently of the author's economic rights, and even after the transfer of the said rights' (Ricketson, 1987) . The lack of precision on the issue could be interpreted as leaving it to the discretion of national laws. A right is considered alienable when the rightsholder is given the possibility to transfer the right in question. The transfer of the right presupposes that it is waivable by the original rightsholder, and that it can be disconnected from him. As the French moral rights system qualifies all moral rights' attributes as inalienable, it rejects all attempts to transfer moral rights or unilaterally waive them and consequently considers every moral rights' waiver void and unenforceable.
Contractual adjustment of moral rights in the Creative Commons licences
Despite their inalienable nature, moral rights are often part of contractual agreements. In regards to French law, inalienability provides a certain kind of immunity to moral rights to the extent that they remain unaffected by waivers included in contracts, which are considered void. However, their inclusion in contracts is not expressly prohibited by any law and, with some adjustments to their application, are actually being permitted in the context of specific situations. Including a clause in the contract regarding the moral rights of the author serves not only to assert the prevalence and application of the author's rights over the work, but also to guide the interpretation and application of the moral rights of the work itself. (Corbett, 2011, 521) Since version 2.0, all licences try to adjust the attribution right by providing licensees with instructions on how the author is to be properly attributed. This effort to predetermine the exact way of attribution can only be qualified as an adjustment of a moral rights' attribute and not as a 'reinforcement' to existing moral rights protection, a character attributed to the licences by Professor Rajan (Sundara Rajan, 2011b, 926 11 . In a moral rights context this translates that where those rights are recognised, the licence will be interpreted in reference to applicable norms. The specific clauses will either assert the need for moral rights respect by users of the licensed work or (where applicable and for specific licences only) moral rights will be considered waived. A waiver of moral rights will therefore be applied in countries permitting it such as Canada, the United Kingdom or the United States but only for the specific CC0 waiver containing the clause in question, specifically waiving all rights over the work including moral rights. It is thus the licence that adapts to the local legal prerogative and not the law that bends in order to better serve the purposes of the licence. The respect of moral rights according to any applicable law, including French law, will therefore be considered inherent in every licence.
A question arises when the applicable law attributes less moral rights' protection than the licence clauses cover. The United States for example, provides copyright protection for the moral right of attribution, but only in the limited context of works of visual art. A use of a licence to a non-visual artwork creates a contractual obligation to attribute the author even if the existing copyright law does not cover that specific type of work. The harmonisation of the Berne Convention principles with the United States Copyright Act remains problematic based on its interpretation by case law (Sundara Rajan, 2011a, 137) . After highlighting the need for reform of the current legislation, Professor Sundara Rajan suggests that the Creative Commons attribution clause can serve the purpose of expanding moral rights protection to areas unprotected by current legislation (Sundara Rajan, 2011a, 500; Sundara Rajan, 2011b, 926) . Going as far as to proclaim an extension of moral rights protection in the United States by means of the Creative Commons licences, seems an unfortunate interpretation of the licences, as trying to introduce a contractual copyright protection where there is none. Notwithstanding the fact that the purpose of the licences was never to expand or replace copyright laws, the specific attribution clauses in all licences serve merely as conditions of use of the work. When a licensee violates any licence clause (including the 'attribution' clause) the licence is terminated for the specific use and thus the licensee does not have the right to use the licensed work. In that case, the licensee is liable for copyright infringement based on a use that is not substantiated by an authorisation by the author and not based on a moral rights' claim.
The first attempt to adjust attribution to the licensed work started in some of the version 1.0 licences, where the licences containing the 'attribution' element specified that the licensee 'must keep intact all copyright notices for the Work and give the Original Author credit reasonable to the medium or means' 12 utilised. Versions 1.0 and 2.0 present only minor wording differences in describing the way an author is to be attributed: the main prerogatives of the clause include specifying the name or pseudonym of the author, the title of the licensed works, and a description of the use this licensed work in a derivative work. In order to further clarify the attribution prerogatives, the amended version 2. It is in version 3.0 that the licences gain a more international/ jurisdiction agnostic form. By utilising international conventions' terminology, Creative Commons makes apparent the decision to specifically include provisions about moral rights' attributes that are protected by the Berne Convention. To that end, the attribution clause becomes more elaborate and an additional clause is inserted to assert the integrity right in the way it is protected by the Berne Convention. It is stated that the licensee 'must not distort, mutilate, modify or take other derogatory action in relation to the Work which would be prejudicial to the Original Author's honour or reputation' 15 when distributing or creating secondary works derived from the licensed work. The French ported version however does not limit this clause to the integrity right but expands it to assert the respect of all moral rights related to the author and the licensed work
16
. The same wording is followed by other ported versions, such as the Australian one, stating that 'moral rights remain unaffected to the extent they are recognized and not waivable by applicable law' 17 . The only time that the term moral rights appears at an international / not ported version of the licences is in version 4.0, where it is used to exclude moral rights from the scope of the licences 18 .
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The licence continues to explain that the applicability of the attribution clause depends on the 'medium, means and context in which the Licensed Material or Adapted Material is Shared' 19 . It is thus accepted that with regards to the work and its use, the attribution requirement can be fulfilled to any extent possible.
Although French law perceives moral rights as 'sacred' rights, it is evident that their adjustment is deemed valid and sometimes even necessary. It is through precision and adjustment that the safest application of some moral rights' attributes is ensured with regard to the nature of the work and also with regard to the wishes of the author.
Contractual renunciation of moral rights
Contrary to common law countries permitting a general waiver of moral rights 20 similar
to that of economic rights, no such waiver is considered valid under the prerogatives of French law qualifying moral rights as inalienable. According to Professor Rajan, 'limiting an author's right to choose is probably a concession to a tough bargaining environment, in which the right to waive one's rights is separated by just a hair's breadth from the expectation that one will do so' (Sundara Rajan, 2011a, 68) . This rule however refers to a renunciation as an abdication of rights; it does not refer to a renunciation to exercise those rights in specific situations. The latter is permitted although freely revocable at any time, which substantially voids it of its enforceability. In order for a waiver of rights (in a specific context) to be accepted, an informed consent given by the author is necessary and therefore 'carte blanche' waivers are rejected. This particular anomaly at waivers policy among EU jurisdictions with the persistence of the unwaivable moral rights in civil law countries such as France is perceived as 'outdated, unnecessary and even counterproductive to the well-functioning of a healthy entertainment industry'. (IRTC, 1995; Grosheide, 2009, 266) A waiver of rights is perceived as a refusal by authors to remain protected by the established by law rights, because these rights are perceived to be useless or even harmful (Lucas-Schlötter, 2002, §466) . The waiver of rights is accepted only when expressed in a direct manner, it cannot be considered implied by the conduct of the author. Based on this prerogative, Creative Commons published CC0 which is a tool used by authors to expressly waive all their rights, even moral ones. Such a waiver is unenforceable under French law with regards to its inalienable moral rights prerogatives. In this case, the inserted fall back provision 21 applies to transform CC0 into a licence. This licence will constitute a renunciation of all economic rights and the author will retain only the unwaivable moral rights to the licensed work. This fall back provision specifically includes an assertion from the author to not 'exercise any of his or her remaining
Copyright and Related Rights in the Work'
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. A waiver of the exercise of moral rights does not consist an uncommon copyright practice even in France but these waivers are valid only under the condition that they are limited, precise and freely revocable (Caron, 2013, §253) . The most well known example of a waiver of the exercice of a moral right is 'ghostwriting' where the original author consents that their creation be attributed to a third party. It is not considered an alienation of the paternity right since the author always reserves the option of demanding the restitution of his name. French courts have also ruled that a priori given waivers are opposed to the principle of inalienability of moral rights (Cour de cassation, 1 st civ, 28 January 2003, Bull.civ.I, n°28) . In this context, the CC0 clause could not be perceived as an a priori consent to moral rights' infringements because of the abstraction of the clause. This part of the provision will be considered as void under French law.
The wording of the clauses relating to moral rights in all Creative Commons licences suggests that these clauses are not drafted with the intention to waive these rights. According to French law prerogatives, the clauses in question are perceived as authorisations regarding uses of the licensed work under the condition that these uses will not harm any of the moral rights of the author. . In the context of French law the author is, according to this clause, providing an authorisation to licensees to use the licensed work, but he remains free to assert a violation over any of his moral rights over the work in question. The a priori general authorisation to use the work will not affect the author's ability to assert any moral rights violations to the licensed work.
The internationally protected moral rights
Included in the Berne Convention since 1928 and last amended in 1948, article 6bis recognizes some aspects of moral rights protection for the authors. According to Rigamonti, after several objections were raised by common law countries, the draft of the Berne Convention was 'modified from protecting "moral interests" to protecting the author's "honor and reputation".' (Rigamonti, 2007, 118) . The term moral rights is not explicitly used in the article and the only mention of that term is found in article 11bis.2. The provision officially recognises two attributes of moral rights: the right of the author to claim authorship over his creation and the right of the author to protect his honour or reputation. This article embodies the minimum level of international protection of the moral rights of attribution and integrity of the author of the work. The right to be recognised as the author of a work is of demonstrated importance in the Berne Convention since it appears in multiple articles across the Convention 24 . The recognised by the Berne Convention attributes are the most widely known and accepted representations of moral rights and they are protected in all signatory countries of the Berne Convention. Despite many attempts to bring 'true harmonisation' (Grosheide, 2009, 253) of moral rights by means of other international legal instruments 25 , the Berne Convention still remains the only widely adopted referenced text for moral rights protection 26 . France has not been greatly influenced by the Berne Convention regarding moral rights protection, and kept its own interpretation of each attribute of moral rights. Namely, the attribution right regulates the right of the author to be attributed as the creator of his work (including the right to choose to remain anonymous or use a pseudonym). Furthermore, the integrity right 'à la française' proclaims the right of the author to oppose any modifications of the work that violate the integrity of the work. The particular interest of this last moral right attribute is that it contains an inherent discrepancy compared to the corresponding article at the Berne Convention, which protects the author from any violations to his honour and reputation and thus shifts the criteria of constituting a violation from the work to the author as a person.
The Berne Convention terminology used in all Creative Commons licences starting from version 3.0 does not mean that the licences are excluded from being subject to national laws for enforceability. The application of moral rights provisions to countries that include a broader or weaker protection than the Berne Convention's provisions remains problematic. For example, the French moral rights' protection system remains one of the more restrictive ones in the world and the Unites States provide only the minimum of protection to moral rights and only to works of visual art 27 . The respect of moral rights by the licences will be examined with regard to French law, notwithstanding the international convention's terminology used in the licences.
Attribution right
The attribution right or paternity right is one of the major prerogatives of moral rights and is protected by the French Code de la propriété intellectuelle in the article L. 121-1, recognising the right of the author to enjoy the respect to his name as well as his title regarding the creation in question. This is the positive aspect of the paternity right as another provision (L. 113-6 of the Code de la propriété intellectuelle) establishes the right of the author to remain anonymous or retain a pseudonym or even request that he not be attributed regarding a specific creation. Respecting all possible aspects of the attribution right throughout the life of a Creative Commons' licensed work can be a complicated task. And the efforts of Creative Commons to assure the respect of the right of the author to be attributed are indisputable. Notwithstanding the existing clauses, attribution practices can prove to be more complicated especially in the case of the creation of secondary works. It is in fact, unclear that licensees bringing modifications (regardless of their nature) to the licensed work need to also identify themselves along with the author of the original work 28 . The clause related to this question requires only that after modification the licensed work, and upon publication of the modified work, the licensee needs to indicate that the work is a modified version of the original one and link back to that original one 29 .
The right of the author to use a pseudonym is directly covered by the licences but the exercise of the right of the author to stay anonymous remains dubious. Across the different versions, the licence stated that the name (or pseudonym) of the original author is to be marked 'if supplied'. This provision was reformulated in version 4.0 of the licences to state that the licensee must indicate the name of the author 'in any reasonable manner requested by the Licensor (including by pseudonym if designated)' 30 . The exclusion of the right of the author to remain anonymous from the licences is a possibility that has to be considered because of the difficulties in its application. In fact, the applicability of the exercise of the anonymity right is subordinated by its revocability and its precision. The abdication of the moral right of paternity is not a legally permissible option. When the author chooses to stay anonymous he retains the right to change his mind and restate his qualification as the author of the specific work. This entails inherent risks for author should they choose to apply a Creative Commons licence. The application of the paternity rights through anonymity will have to be stated in a complementary to the licence manner, since the text of the licence does not include any such provisions. The authors should also be able to provide proof about their authorship over the licensed work in order to prevent other people from appropriating their work.
The bond between the author and the work is not lost with the choice of anonymity. However, the free distribution of works under a Creative Commons licence may endanger this bond if the right precisions are not provided by the authors who choose to exercise their attribution right through anonymity. The licences that contain clauses such as 'no derivatives' or 'non-commercial uses' also exaggerate the need for the author to be identifiable. Creative Commons has in fact underlined the possibility of licensees to contact directly the author in case they need to make a specific use of the licensed work whose legality could be doubted 31 .
The anonymity option can prove to be problematic in the course of the life of the work even for licences with no supplementary restrictions, as seen in the case where the author of a secondary work chooses to remain anonymous but properly attributes the author of the original work. In this scenario, the latter will be falsely attributed a work that was created by another person and it will be up to that original author to contest the paternity of the work as a violation of his moral rights. French courts have ruled that moral rights also permit the author to contest the paternity of a work that does not originate from him (Tribunal Correctionnel de Paris, 9 May 1995) . Finally, the requirement to identify each contributor to the work is compatible with the integrity right as well. The attribution of each modification to specific authors will lead to them being able to contest the use or modification of their work as not being in compliance with the 'goal' of the work. Section 4.b states that the licensee 'may not implicitly or explicitly assert or imply any connection with, sponsorship or endorsement by the Original Author, Licensor and/or Attribution Parties' in the case of reproduction of a secondary work. This clause not only covers the case of involuntary endorsement but could also be considered as a clause adjusting the attribution right of the authors of modified works. This clause has disappeared in version 4.0 and it was replaced by the option given to the author to ask to not be associated with secondary works originating from his work 32 .
Integrity right
The integrity right is recognized in the Berne Convention in order to protect the author's honour or reputation. The Berne Convention imposes a minimum level of protection, which is however subject to a more broad regulation on a national level. The level of protection of the integrity rights varies greatly among the Member States of the European Union. In fact, a study commissioned by the EU Commisssion's Internal Market Directorate-General on moral rights established that there is a great level of disparity regarding the protection of the moral right of integrity among different Member States (EU Commission, 2000; De Werra, 2009, 269) . France is considered to have adopted one of the most protective regimes especially in the context of this right. The integrity right is generally seen as the 'central tenet' of moral rights jurisprudence (Netanel, 1994; Adler, 2009 ), and on a national level as the 'cornerstone of the French moral rights system' (Sundara Rajan, 2011a, 74). French law indeed views the right of integrity as something more broad, encompassing not only acts resulting in the harm of the author's reputation and honour (which are not even mentioned in the French equivalent) but also all mutilations that are harmful to the integrity of the work in itself. In fact, the first mention of the integrity right in France (droit au respect à l'oeuvre) appeared when a judge rejected the modification of a work for which the person had acquired the exploitation rights (Tribunal civil de la Seine, 17 August 1814: Renouard, 1838 Renouard, -1839 Gavin, 1960; Sirinelli, 1985) . Professor Gautier makes a distinction between an 'absolute respect' of the integrity right in the case of a use of a work in its original, unmodified form and a 'relative respect', in the case of a modification of a work (Gautier, 2013) . It is therefore possible to violate the integrity right of a work not only by means of modification but also by using the work in its intact form. The integrity right in the context of French law acts as a safeguard preventing any distortions to that work that do not have the express approval of the author but also any uses of the work in an unmodified, original version. (De Werra, 2009, 269) . The French Cour de Cassation has elevated the integrity right to a 'public policy principle' (ordre public) and declared its inalienability by affirming that all waivers of the integrity right will be considered null (Cour de cassation 1 st civ., 28 January 2003) . The practical implication of the integrity right in French Courts attributes the burden of proof to the person making the claim, the appreciation of the claim being subject to the interpretation of the facts on a case-by-case basis.
Thus, the French version of the integrity right 'makes sure that the work is and remains as the author has created it so that no one else shall have the right to change it in any manner irrespective of whether these changes improve or negatively impact on the author's honor or reputation'
The Creative Commons licences affirm the requirement to respect the integrity right of the author, in the form that it is present in the Berne Convention. The licences thus require from the licensee to 'not distort, mutilate, modify or take other derogatory action in relation to the Work which would be prejudicial to the Original Author's honour or reputation'. In order to examine the extent of the applicability of the integrity right to Creative Commons licensed works, it is important to make a distinction between the licences that allow modifications to the licensed work and the licences that don't provide such liberties to the licensees. The same clause also permits all modifications that are 'technically necessary' in order to exercise the above rights. This last clarification is well justified by the need to facilitate distribution of the licensed work. However in practice, the authorisation to proceed to modifications that are 'technically necessary' does not guarantee immunity against violations of the integrity right of the author. The interpretation of this authorisation needs to be strict in order to distinguish cases where technically necessary modifications result in a distortion of the licensed work. This interpretation also needs to take into account the nature of the licensed work. In fact, alterations in a work often take place in the course of its life without them being harmful to its integrity. There are for example some works that are created in an ephemeral form or works whose goal is to not stay intact forever but be subject to the changes caused by time or use. When it comes to digital reproduction of works, some functions considered technically necessary result in lowering the quality of the work and could constitute violations of the integrity right of the author. For instance, the (Sundara Rajan, 2011a, 501) . It is not uncommon that the integrity right of the work be violated even without the creation of a derivative work. In fact, a violation of the integrity right of the author can be caused by the association of the work with other works even without modifying the original work. However, the 'non-derivatives' clause does not in itself constitute an effort from Creative Commons to assert the respect of the integrity right. This clause has been interpreted as 'a distorted reflexion of the moral right of integrity' (Sundara Rajan, 2011a, 501) but in fact the licence proclaims the respect to the author's honor and reputation in a separate clause. The assertion of the respect of the moral right of integrity seems justified even in the case of licences restricting modifications of the work or creation of secondary works based on the licensed one 34 .
A licence to use but not to modify the work
A licence to use and modify the work
The creation of a derivative work disturbs the delicate balance between the freedom of creation and the respect of the integrity right of the author of the original work. In fact, the judge in a recent case involving Les Misérables by Victor Hugo examined that balance. According to the facts of the case, one of the heirs of Victor Hugo wanted to prevent the publication of a sequel to the novel but the claim was ultimately denied as the courts concluded that a public domain work is open for adaptation, according to the freedom of creation. The court decided that any harm to the integrity right needs to be proven by the heirs who would have to convince the court about the position that the author would have taken regarding the adaptation (Cour de cassation, 30 January 2007).
As it was previously stated, French courts have rejected the idea of a 'carte blanche' authorisation to modify works and nullified contract clauses that contain them on the basis of the inalienability of the moral right of integrity. In the case of the Creative Commons licences authorising modifications to the licensed work, the authorisation granted to the author is not to be perceived to the expense of the right of integrity. According to the licence clauses, the author accepts that modifications are made to the licensed work, as long as these modifications do not harm the integrity of the author or the nature of the work.
The appreciation of the validity of a claim regarding a violation of the integrity right can be facilitated by resorting to the theory of purpose. According to this theory, determining the goal of the creation and distribution of the work is the significant key in appreciating the constitution of a violation of the integrity rights. The determination of the goal of the creation of a work is also important in judging whether the freedom of creation of the secondary author should be limited with regards to respecting the integrity right of the author of the original work. The application of the theory of purpose at the Creative Commons licences can prove to be a precarious solution and somewhat limited to the first steps of the life of the licensed work. In fact, the purpose of creation of the work is not always discernable and following the path of the licensed work along possible redistributions and modifications, that original purpose of the creation of the work risks of becoming elusive. The incompatibility between the free dissemination of works and the integrity right of the author seems difficult to balance. However, it seems to pose less of a threat in the case of the licences that authorize modifications under the 'share alike' condition. It is under the security of this clause that the author is safe from being 'the victim of his own generosity' (Clément-Fontaine, 2006, §184; . The 'share alike' clause will be interpreted as representing the informed decision of an author to freely distribute a work. According to Clément-Fontaine, a softer application of the integrity right of the author as well as all that of all subsequent authors and their creations will then seem justified (Clément-Fontaine, 2006) .
The extent of the applicability of the integrity right is put under a different perspective as for the licences not containing the 'share alike' clause. The terrain of the appreciation of the integrity right has extended to the behaviour of the author. According to this appreciation, the safeguarding of the exercise of moral rights lies in the control for abusive exercise of the rights. However, determining an abusive use of a moral right attribute is to be used with caution and should not be confused with an excessive use of a right. The authorisation to modify implies a freedom of creation for subsequent authors but it is the integrity right that moderates the subsequent authors' liberty. The motivation of the author to create a specific work and to make it freely available is not necessarily related to the fact that an attack to the integrity right is constituted. When it comes to works that have been subject to multiple and diverse modifications during the course of their existence, it seems even harder to make the distinction between a legitimate and an abusive evocation of the integrity right by a judge.
Finally, since the licensing of a work under a Creative Commons licence has as a primary goal the free dissemination of that work, its free nature embodied by the author through the licence should be taken into consideration when appreciating the constitution of a violation of an integrity right. The inalienable nature of the integrity right should not be doubted in the context of the licences, which do not try to suppose a renunciation of that right. However, the application of the integrity right to Creative Commons licensed works even within the strict protection of this right in the context of French law has to be accommodated according to the free nature of this work.
The French addition to the moral rights protection
The two remaining moral rights attributes in French law are not protected by the Berne Convention, although the withdrawal right is not completely overlooked 35 . However, this does not diminish their importance because the internationally protected moral rights are not characterised as the only existing moral rights. The silence of the Convention on the issue is interpreted as leaving a discretionary power to national laws to include other moral rights in addition to the conventional ones. The provisions in French law adding two moral rights relate these rights to the publication of the work. They consider the author as the 'master' of the fate of the work, deciding not only if, when and how the work will be published but also whether it can be retired from a specific publication agreement. While not so prominent on an international level, the divulgation right and the withdrawal right occupy a place as important as the aforementioned attributes of moral rights namely the attribution and the integrity right in French law. It will be examined whether the divulgation or otherwise known as publication right is restricted by some of the Creative Commons licences' provisions as well as how can the withdrawal right be applied to the licences.
Publication right
This specific moral right attribute refers to the exclusive right given to the author to decide when and how his creation will be published and communicated to the greater public. The publication right is a historic moral right in France as it was first introduced by the Cour de cassation with the famous Whistler case in 1900 (Cour de cassation, 14 March 1900). The Berne Convention makes only an indirect mention of this right; it 'partially secures the right in provisions like articles 10 and 10bis which effectively limit their exemptions to published works' (Goldstein and Hugenholtz, 2012, §10.3) . The author is free to decide whether the work will be published as well as the modalities of the exercise of the publication right. It is not disputed that licensing a work under a Creative Commons licence constitutes an exercise of the publication right but the conditions of the exercise of that right raise certain issues. When the author of a work licenses it under a Creative Commons licence, he is exercising his publication right in its full extent and he is free to impose any conditions to the distribution and reuse of the work. The same does not apply however for subsequent authors who are willing to access and use the licensed work because some of the clauses implicate limitations to the publication of secondary works.
Each licence, according to the clauses included, limits the publication right of subsequent authors in various levels. It is for example clear that the 'Attribution' and the 'Attribution-No derivatives' licence do not limit the subsequent users who are free to distribute and, in the case of the first licence, modify the licensed work without having to abide by specific clauses regarding the way of the publication of the work. The clauses affecting the way the original licensed work will be used as well as its derivatives are the 'no commercial uses' clause and the 'share alike'. It is not clear, whether these two clauses excessively restrict the secondary authors' moral right of publication since by accepting this licence, the licensee and potential subsequent author can decide when to publish his creation but not how. However, the conditions of the licence have to be applied only in case that the author decides to publish his work since the publication right gives the option to the author to not publish it and oppose to any publications against his will.
Licences containing the 'non commercial' clause
Three of the Creative Commons offered licences contain a clause that permits the author of the licensed work to reserve any uses of the work that have a commercial purpose. It is thus not allowed for anyone to make profit from the licensed work without the author's express authorisation. The clause is not viewed as illegal from the original author's point of view since it falls under his publication right to decide on how the work will be distributed to the public. It is also not an uncommon practice in copyright contracts for authors to impose conditions along with an authorisation to use the work in question. The law establishes a dependent relationship between the original work and its derivatives by asserting that the rights of the author of a derivative work are limited by the exercise of the rights of the author of the pre-existent work (L. 113-4 of the Code de la propriété intellectuelle).
In this context, the author of the licensed work imposes on subsequent authors the condition to refrain from any commercial exploitation of the work when using it. It is in fact within the range of the rights of the original author, to put restrictions of economical nature to the publication of derivative works. Such a clause can be accepted on the basis of the dependent relationship of the rights of the secondary author to the rights of the first author. From a contractual point of view, the clause constitutes a prerogative that has to be accepted in order for the subsequent author to be authorised to use the licensed work.
Creative Commons is frequently criticised for using the 'non commercial' clause without providing any more clarifications regarding its meaning and the uses that it includes. The criticism derives from both advocates of free culture who believe that the clause is too vague, ambiguous and derives from the 'rightsholders' fear of giving up their copy monopolies on commercial use' 36 . There exist multiple interpretations as to what consists or not a commercial use and to this end, Creative Commons issued a report in 2009 based on how people interpret a commercial and non-commercial use 37 . This report however does not constitute a norm but only serves as a guideline for both authors and users. The purpose of the Article is not to criticise the choice of Creative Commons to include a 'non commercial' clause as an optional element for the licences but to examine how the implemented clause will eventually affect the publication right of authors.
The disparity of interpretation of the clause in question between the author and the licensees is what puts the actual consent in question. For this reason, what seems important is not only for Creative Commons to stipulate which uses are considered commercial ones but also to bring more clarity to the contract regarding the wishes of the licensor. What is important for the acquisition of an informed consent from the licensee's part is to sufficiently clarify which uses would constitute a non-authorized use. Since there is no legal source to settle the issue, the interpretation will vary according the work and the original author licensing it with a NC licence. The role of Creative Commons to that matter can only be complementary in order to provide sufficient information to the potential licensor as to the need to clarify that notion towards potential downstream users.
Courts have accepted various restrictions in regards to restricting the publication terms of a derivative work in order to accommodate the rights of the author of the original work. These restrictions however, need to be sufficiently accurate in order to delimitate the level of authorisations granted. The constitution of an informed consent of the licensee and subsequent licensor can be achieved when the interpretation of the clauses of a licence reflect the wishes of the author regarding his specific work. Some national collecting societies for example, including the French SACEM, have clarified how a commercial use is perceived and hence every musician adhering to them will be subject to this interpretation regarding a work that is under a Creative Commons licence.
Licences containing the 'share alike' clause
Two licences exist in the set of the Creative Commons licences, making sure that the liberty granted to the work is sustained throughout its path. The 'share alike' clause serves that purpose. Whenever a licensee accepts a licence containing the 'share alike' clause, he is free to redistribute or modify the licensed work under the condition that he will grant the same level of liberties to all subsequent works.
By creating a secondary work, the rights of the secondary author obtain a dependent nature that sometimes clashes with the rights of the first author. More specifically, the publication right of the secondary author is 'amputated' by the acceptance of the 'share alike' clause. This acceptance should not however be viewed as a renunciation of the author's right, because he retains the right to publish the work. The 'share alike' clause should be interpreted as a pre-determination from the secondary author of the prerogatives governing the publication of his work. It has to be noted that the 'share alike' clause does not include an obligation to publish the derivative work. The secondary author remains completely free in deciding to communicate his work to the public or not.
In the case the publication right is not exercised, the 'share alike' clause does not have to apply to the derivative work, since this condition depends specifically on publication.
On the one hand, the obligation imposed to subsequent authors to publish their work under an equally free licence is acceptable on a theoretical basis, because it is imposed in order to preserve the freedom to licensed works throughout the course of their path and contribute to the creation of more free works. On the other hand, the legal implications related to this clause prohibit it from being unanimously accepted. According to the reasoning regarding the 'non commercial' clause, imposing to all subsequent authors to distribute their derivative works under the same licence or a licence equally permissive can be seen as a partial renunciation of the publication right as to how the derivative work will be distributed. The right of the author to impose contractual restrictions regarding the prerogatives of distribution of a derivative work is justified by the dependent relationship of the rights of the two authors. For this reason as well as because of the inalienability of the publication right, the 'share alike' clause is not viewed as a renunciation of the moral rights of the author, although some authors persist in their belief that this clause constitutes a violation of the publication right of the author (Lucas, 2012) . According to the dominant belief however, the author of the secondary work remains free in his choice of whether the work will be disclosed to the public or not.
A contractual imposition of the distribution of the derivative work is not apparent at the wording of the licences 38 . A coercive distribution is not the goal of the law, and a contractual obligation can only be accepted in the case of an exclusive licence. In fact, when the author decides to exclusively authorise a specific adaptation of a work, it is because he wants to see that work distributed and only in this sense would a contractual obligation to exercise the publication right make sense. Professor Sirinelli proposes the application of the 'theory of the cause', meaning deciphering the actual will of the author at the moment the authorisation takes place in order to deduce an obligation or not for the secondary author to exercise the publication right (Sirinelli, 1985, 248) . The Creative Commons licences are non-exclusive licences and as such, the 'share alike' clause cannot be interpreted as constituting an inherent contractual obligation for the secondary author to communicate his derivative works to the public.
Withdrawal right
The withdrawal right is further divided in two rights according to French law: the right of revocation or withdrawal and the right of repentance or alteration. The first one defines the right of the author to unilaterally cease the contract regarding the exploitation of a specific work. The second one translates as the right of the author to change his mind and make further changes to the work but it only affects the publication contract indirectly. This is a very rarely used aspect of moral rights and it represents the care taken by the legislator to protect the authors who were considered to be the weak party of a contractual deal, against excessive contractual agreements. Its other particularity is the fact that it is the only moral right whose exercise is subordinated by compensation of the other party for the damages caused. It is exactly because of the economical nature of the withdrawal right that authors are not keen on using it. The motivation of the legislator behind this provision was in fact to prevent careless or abusive use of this right and minimize the insecurity in contractual agreements.
The question arising is how secure can a licence that authorizes use, modifications and redistribution of a work be, when authors can unilaterally choose to exercise their withdrawal right. Renunciation of this right is not possible; it is only possible in software where the law has specified that the withdrawal right cannot be applied. All Creative Commons licences are self-proclaimed as perpetual for the duration of the protection granted by copyright laws. The irrevocable nature that Creative Commons attributed to the licences is not compatible with the withdrawal right. However, the author can choose to stop to distribute the work under the chosen Creative Commons licence under the condition that all existent copies and uses of the work will not be affected and the retraction will take effect only for future uses. The practice of this prerogative is more problematic than it originally seems because it is not easy for users to deduce the exact date of the decision of the author to retract the specific Creative Commons licence from a work, causing controversies at the Creative Commons community. For example, Flickr offers the possibility for authors to put their work under a Creative Commons licence of their choosing. There are however many incidents where authors arbitrarily inter-change between licences causing insecurity to users willing to use the licensed work.
The withdrawal right is firstly subordinated by the effective retraction of all distributed copies of the work. The application of this condition to the Creative Commons licences is difficult because of the minimum level of liberty conceded by all the licences, which is the liberty to use and distribute the work. It seems almost impossible for the author to make sure that he has tracked down and retracted all copies of the work. In fact, this task has already been identified as problematic in the case of digitally reproduced works. When the retraction takes place, a claim of an abusive use of the right may be laid by affected licensees but this claim needs to be sufficiently justified. In that case, the question shifts to whether choice of the author to retract the Creative Commons licence for a more restrictive copyright licence qualifies as exceeding the purpose of the creation of the withdrawal right. The answer may vary according to the nature of the licence that is being revoked. The abusive exercise of the withdrawal right could be appreciated differently for the revocation of the 'Attribution' licence than for the 'Attribution-Non derivatives-Non commercial' licence. The general rule should be that the more liberal the choice of licence is, the more difficult it is for the withdrawal right to be justified.
The second condition of the exercise of the withdrawal right is the compensation of the damaged parties. The application of this condition to a Creative Commons licence creates the necessity to identify the persons having distributed or used the work and thus accepted the licence. This condition constitutes the only moral rights' attribute demanding compensation as a sine qua non condition for its exercise. The fulfilment of this condition is particularly problematic in practice for the Creative Commons licences and specifically for works that have been subject to many modifications. It is difficult to estimate the amount of damage each person has suffered by the retraction of the licensed work and consequently estimate the compensation to be attributed to them. The complexity of this estimation is one of the main claims for excluding the application of the withdrawal right from all open content licences.
The final condition for the exercise of the withdrawal right is the 'priority' condition that establishes safeguard for all contracting parties. It is in fact expected that if the author decides to redistribute the work being retracted, it is the former contracting party that has a priority right over the distribution and the author has an obligation to first turn to that party before exploring other options. This prerogative seems harmless for Creative Commons. However the question that arises is whether the author is obligated to return to the former used licence or would any licence granting the same liberties satisfy the condition. The diversity of the clauses of the various existing open content licences prompts for a conclusion that the same licence should be used. However, in the case of the choice of a different licence for the work, it is only a matter of how the public will receive the newly licensed work and who will have a claim to contest the choice of the licence on the basis of the 'priority' condition of the withdrawal right.
Notwithstanding the legally established 'priority' condition, the licences containing a 'share alike' clause will also have the same result. Even if the 'priority' principle did not exist by law, the author is required by the licence containing the 'share alike' to redistribute any derivative work under the same or an equivalent licence. In this context, the author of the secondary work is limited at his exercise of the withdrawal right because of the acceptance of this clause, which is moreover, the only way to have access to the main work.
The withdrawal right includes the retraction of all copies of the licensed work but it is not yet clear whether that retraction includes the retraction of every authorisation given to modifications of the work. This point is of particular interest to the Creative Commons licences since most of them include a general authorisation for interested parties to modify the licensed work. The dependent relationship between the original work and its subsequent modifications is already underlined and according to this prerogative, the rights of the secondary author have to be sacrificed in order for the original author to practice his withdrawal right. The interpretation of the withdrawal right as the obligation to retract all derivative works related to the licensed work will be the Achilles' heel of the licences since it will contribute to an insecurity from the users, giving a precarious and temporary nature to the licensed work.
The second aspect of the withdrawal right, namely the right of repentance or alteration, could be easily exercised by the author as authors are always entitled to alter the licensed work. Compensation is also necessary for the exercise of the right of repentance. It is based on the fact that the object of the agreement, meaning the licensed work, has been subject to modifications since the moment of the agreement. When it comes to licences authorising modifications in advance, the work is already in a more flexible position and it has attained a more evolving nature. The author can also freely modify the works subject to a licence not authorising modifications in advance. However, in order to ensure a contractual security, it seems advisable to signal the modified version of the work originating from the author. This is also part of the licence terms that expect from the licensee to 'indicate if [he has] modified the Licensed Material and retain an indication of any previous modifications'
.
Finally, it is necessary to identify modified versions of the original work in order to avoid erroneous attributions referring to the older version of the work but linking to the modified one. This is why it is considered best to retract the older version of the work in order to avoid the sentiment of insecurity to contractual transactions regarding erroneous attributions. However, when the right of repent is accompanied by the retraction of the older version of the work, then it is no longer an issue of that right but of the withdrawal right.
Conclusion
This Article demonstrated to what extent the moral rights provisions of French law can be respected by Creative Commons licences. Although some scholars have expressed fear that the restrictions of French law could constitute a danger to the application of open licences in France (Lucas, 2012, § 876; Vivant and Bruguière, 2012) , it has been demonstrated that the Creative Commons licences seek to respect moral rights prerogatives and achieve that goal but not to its fullest extent according to the demanding French standards.
Considered as international licences throughout their evolution, the Creative Commons licences demonstrate a growing tendency to acknowledge moral rights or at least those aspects of moral rights that are specifically recognized in the Berne Convention. However, since the licences are constructed in a way to not substitute but be applied as a supplement to intellectual property laws, a mutual respect is necessary.
From the moral rights' point of view, the application of a more flexible interpretation when dealing with open content licences would contribute to the undisturbed creation, distribution and reuse of more free works. The rigidity of the definition of a work is being overturned by the principle of collaboration and contribution to the evolution of creation and ultimately, culture. It is also necessary on the other hand, that the licences are restructured and their language re-evaluated in a manner that helps authors to assure the respect of all the prerogatives of the moral rights. The guiding principle for reformulating the licences should continue to focus on the informed choice of the author. This choice needs to be supported by accurate terms that respect the rights of all authors contributing to creations since it is each author that is considered the cornerstone of the free movement.
Finally, the author constitutes the ultimate safeguard for assuring that moral rights are respected by the licensees. However, 'punishing' licensees in order to serve their ephemeral needs will not help authors assert that respect. Since most disputes are usually resolved between parties and not by court, these behaviours could end up devaluing the licences as they lose their binding nature in the eyes of the users.
